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IN THE UNITED STATES COURT OF APPEALS : 


FOR THE NINTH CIRCUIT 
U 


AHMAD WAZIRI, 
Petitioner, 
Wo 


UNITED STATES IMMIGRATION 
AND NATURALIZATION SERVICE, 


Respondent. 


Ma had Ld tt Ce had Lined Ld Scere Ld fe 


RESPONDENT'S BRIEF 
JURISDICTION AND STATEMENT OF THE CASE 


The immediate action of respondent upon 
which the petition filed is based is the order to 
Plowecause of February 23, 1966 (R., p. 27). ‘The 
hearing on this order was held March 9, 1966 (R., 

p. 20). The decision of the Special Inquiry Officer 
of March 9, 1966 (R., p. 16) was appealed to the 
Board of Immigration Appeals. The Board by its 
decison of July 1, 1966 (R., p. 1) dismissed the 
appeal, and the administrative action was final. 

The petition to this Court to review under §106(a) 


was filed on July 20, 1966. 


ee 


The specific action of respondent, review 
of which is sought by petitioner, is the proceeding 
pursuant to Section 246 (8 USC 1256) to rescind ad- 
jgustment of status. This proceeding originated by 
giving notice of intention to rescind (Exhibit 1, 
Peer 37), copy of which is Attachment 1. 

Toe prwesent the complete picture, respondent 
Sevomaortn Che chronological sequence of the case. 

iy October 24, 1959. Petitioner entered the 
United States at New York for a period of one year, 
as a nonimmigrant student. 

2 October 13, 1960. He married Mary Eliza- 
beth Herzog at Carson City, Nevada. 

3. November 3, 1960. She filed a petition 
to accord him nonquota status (Section 101(a)(27) (A) 
@eeume Act, 8 USC 1101(a)(27)(A)). 

4. November 23, 1960. The petition was approved. 

5. December 19, 1960. He filed application 
for status as a permanent resident under Section 245 
(6 USC 1255). 

6. February 1, 1961. Permanent resident 
status granted. 
He filed a complaint 


fan February 7, 1961. 


for divorce in San Francisco. 


bop 


Gn March 3, 1961. An interlocutory decree 


was entered. 


9. March 5, 1962. Final decree entered. 
iLO. June 5, 1963. ASnoctlce of aimvention to 


rescind adjustment of status under Section 246 of 
iiemret Was served on petitioner (R., p. 273), 
(Attachment I). 

ieee october 17, 1963. Hearing held in 
rescission proceedings (R., p. 272). 

wo, April 8, 1964. Decision of the Special 
inguiry Officer rescinding status of permanent 
resident (R., p. 264), copy of which is Attachment II. 

13. July 24, 1964. Appeal to the Board of 
Immigration Appeals was dismissed (R., p. 241), 

Sopy ot Which is Attachment II1. 

14. October 2, 1964. Respondent issued an 
order to show cause why petitioner should not be 
deported. The hearing was noticed for October 28, 
1964 and then rescheduled, continued to November 20, 


1964. 


15. November 19, 1964. Petitioner filed a 
motion with the Board of Imi <ration Appeals to 


reopen the rescission proceeding (R., p. 215) 


on November 20, 1964. Following the hearing on 


ae 


the order to show cause, petitioner was allowed 
voluntary departure-by the Special Inquiry Officer. 
1G. January 15, 1965. The Board of Immigra- 
tion Appeals granted the motion to reopen, and 
withdrew the order of July 24, 1964 (R., p. 205). 

17. April 2, 1965. Further proceedings before 
the Special Inquiry Officer on the reopening (R., 
pp 99-168). 

18. June 3, 1965. Decision of the Special 
Inquiry Officer (R., pp 90-938). No change in his 
Meecro1on Of April G, 1964. Copy is Attachment IV. 

nO: December 13, 1965. Decision of the Board 
of Immigration Appeals dismissing appeal (R., pp. 
31-34). Copy is Attachment V. 

20. January 3, 1966. Petitioner filed a 
petition to review, No. 20,637. 

21. February 18, 1966. By stipulation, the 
deportation order of November 2, 1964 was vacated 
byeorder Of this Court, without prejudice to the 
institution of new deportation proceedings, based 
upon the rescission order of June 3, 1965. 


22. February 23, 1966. Respondent issued an 


eae omncnsnee rennet nena eee AEA TED 


alte 


order to show cause and notice of hearing, directing 
Merictioner to Amer ecto on March 9, 1966, why 

he should not be deported pursuant to Section 241(a) 
moe (k., p. 27). 

23. March 9, 1966. Hearing before the Special 
iigumy Oiricer (R., p. 20) and the decision of the 
peeciral Inquiry Officer allowing voluntary departure 
(ce. p. 16). 

a4, July 11, 1966. Order of the Board of Immi- 
gration Appeals dismissing appeal (R., p. 1.) 

25. July 20,1966. Petition for review filed. 

Although a proceeding under Section 246 
of the Act to rescind adjustment of status may not 
be immediately related to a final order of deporta- 
tion, in this case, upon the final determination 
SrerescicsiOn, petitioner's stay in the United 
ptates was Longer than authorized, and he became 
deportable under Section 241(a)(2), (8 USC 1251(a)(2)), 
of the Act. The determination made was "during and 


incident to the administrative proceeding, conducted 


wees special Inquiry Officer.", 


HOw vi INS 
o( > Ws 217 


Giova v. Rosenberg 
379 US ie 


and within the ambit of Section 106(a) (8 USC 1105(a)). 


However, there is a caveat. Section 246(a) 


cOvLoesi: 


"If, at any time within five years 
atter the status Of a person has 
been otherwise adjusted under the 
Muovletons of SeCCllon 245 or 249 
Certs hClsOL any Oulcr proviso 
of law to that of an alien lawfully 
admitted for permanent residence, 
Hieovolleappeal tO Une Savidcstacvion 
Cr eckew it vormey Ceneral that tie 
PeGcom Wes nou in fact cligibic tor 
such adjustment of status, the 
Attorney General shail rescind the 
SeGvom tewen ~ 9." end cune person 
shall thereupon be subject to all 
provisions of this Act to the same 
extent as if the adjustment of 
status had not been made." 


weemoacet1On Specifically requires: 


"Tt shall appear to the satisfaction 
of the Attorney General". 


Section 242(b) of the Act states the re- 


quirements with regard to proceedings before 4 


=o= 


pecs inquiry Officer. Subdivision 4 provides: 

my). No decision of deporta- 

ibaicy Shall be valid unless it 

is based upon reasonable, sub- 

stantial and probative evidence." 

ivexsuprene Courc im Woodoy v. its and 
Pomnan v. INS, Nos. 4 and 80, October Term 1966, 
on December 12, 1966, 385 US 276, has stated the 
festhat (p. 286): 

"no deportation order may be 

epvered ei leco ay 15 Leund by 

GC Oar, uneculvocal and Convincing 


evicgeice tTiaevune Lacts allescd 
Pomcrounds. 16 scepoOrcac1 on are true. 


(Emphasis supplied.) 

ices fos polGgcie GS) POSLULOn clay cute measure 
Geecne deportation order is the standard of Woodby 
and Sherman, but the measure of the rescission is 


the "satisfaction" of the Attorney General. 


SPECIFICATION OF ERROR 
WMemsPeciti@avion Ox Error LS direcved to 
ieedecision of the Special inquiry Officer in the 
rescission proceedings and Section 246, and charges 
Pelomcdecision was not supported by reasonable, sub- 
stantial and probative evidence on the administrative 


record considered as a whole. 


THE QUESTION PRESENTED 


1. What is the standard of proof applicable 
to the proceedings under Section 246? 
Ce Has the rescission been determined in 


accordance with the applicable standard? 


STATUTES 
§ehe(b) (4) 8 USC 1252(b) (4) 
§245 8 USC 1255 

§246 SSO eee 


Section 101(a)(27)(A), PL-89, 236, 
October 31, 1965, 79 Stat. 916, substituted "special 
mimeerant for nonquota immigrant, and deleted 
wenuia’ and “spouse”. 

Section 201 was amended by the same Act; 

io) ine “immediate £elatives’ 

referred to in subsection (a) of 

this section shall mean the children, 

spouses, and parents of a citizen of 

the United States." 

ARGUMENT 
im ThewAppiacabile Sieemdends01 eroor. 


The Court will note that there are two 


separate proceedings involved in this review. The 


-o= 


first is the proceeding pursuant to Section 246, 
eid the second is the proceeding pursuant to 
Section 242(b). 

A. Section 242(b). 

Imes stacuce has specifically provided in 
Section 106(a)(4) and Section 242(b): 

ine spetucionm shall pevdetver= 

mined solely woon the adminis- 

thoacl Ves recOna Upon Which the 

deportation order is based and 

the Attorney General's rindings 

Ome occ, bo ssp DOnUCcd Oy Treasonaule, 

SUPSULanULaleanld pProbacnye Evidence 

Ole ne = PeCoOrucons1 ceced .aoud 

whole, shall be conclusive." 

The Supreme Court in Woodby v. INS and 
Sherman v. INS, supra, has now determined that the 
above quoted portion of Sections 106(a)(4) and 
2he(b)(4+) is addressed to the scope of judicial 
review, and not to the degree of proof required in 
deportation proceedings, and that the applicable 
purden of proof, or standard of persuasion, expressed 
by the Court in the last paragraph of his Opinion, 
page 286, is as quoted above. 


The order to show cause (R., pp 27-29) 


alleges that petitioner: 


WL) sou ame not a citizen of 
Mevronal Of the United Sctaces. 

(2) You are a native smd citizen 

Ole Gan. 

(3) You entered the United States 

at New York about October 29, 1959. 
(4) You were admitted for a temporary 
period as a student until October 23, 
1960. 

(5) On February 1, 1961 your status 
was adjusted to that of a permanent 
Lostacms, Uidem the Provisions Of 
Section 245 of the Immigration and 
Nationality Act, 

(6) On December 13, 1965, the Board 
on Immigration Appeals dismissed your 
Opocel Drom tne deCcicwen Ol Che speecral 
Inquiry Officer dated June 3, 1965, 
ordering that no change be made in 

the decision of April 8, 1964 res- 
cinding the permanent resident status 
previously granted to you. 

(7) You previously informed the Immi- 
gration and Naturalization Service 
that you would not be willing to depart 
Wroueignegureat lates 

(8) You have remained in the United 
States for a longer period than 
authorized." 


The facts as to these charges are supported 
by evidence that is clear, unequivocal and convincing. 
Such evidence is also reasonable, substantial and 


probative. 


Oe 


The attack engendered by the petitioner, 
therefore, centers on the proceedings conducted 
under Section 246 of the Act. 

B. Section 246 

Section 246 is related to the sections 
of the Act which permit adjustment of status 
(Sections 244, 245, 249) and looks to withdrawal 
of suspension in Section 244, and rescission of 
adjustment under Section 245 or 249, if “it shall 
appear to the satisfaction of the Attorney General 
that the person was not in fact eligible for such 
adjustment of status, the Attorney General shall 
rescind the action taken granting an adjustment 
of status to such person and canceling deportation 
in the case of such person, if that occurred, and 
the person shall thereupon be subject to all 
provisions of this Act to the same extent as if the 
adjustment of status had not been made." 

Proceedings under Section 246 are thus 
seen to be separate from Section 242(b), and may or 
may not lead to Section 242(b). Upon rescission of 
status adjustment, the alien may be restored to 


his original status (a student in this case), and 


eee 


not be immediately vulnerable to deportation. 

As in this case, deportation proceedings are com- 
menced by the issuance of the order to show cause. 
The alien might seek review of the rescission of 
his adjusted status by resort to judicial review, 
Ceclatwacory judgement in the District Court, | 
(emeC 2201 or 5 USC 1009), prior to the institu- 
tion of deportation proceedings. 

‘The next question is obvious: "Is there 
any difference in the standard in the District Court 
on review of the Section 246 proceeding, as opposed 
to the standard in this Court on review under 
Section 106(a), where the entire record as to both 
proceedings may be reviewed. 

Reasonable, substantial and probative 
evidence, the Supreme Court says in Woodby, is the 
scope of review. Respondent concedes that the 
scope of review should be the same in both Courts. 

However, the Supreme Court also says that 


the burden of persuasion as to the facts alleged 


ee 


as grounds for deportation is by clear, unequivocal 
and convincing evidence." 

Section 246 states "if it shall appear to 
the satisfaction of the Attorney General". As to 
the scope of review of "the satisfaction of the 
Pwcerney General", if it is ussumed that it must 
be founded upon "reasonable, substantial and pro- 
bative evidence", must the applicable standard be 
"clear, unequivocal and convincing", and is there 
any measuring rod for determining, if the Attorney 
General is satisfied by evidence that is reasonable, 
substantial and probative, that such evidence is 
not clear, unequivocal and convincing? 

It is the view of the respondent that the 
imposition of standards to be determined by probing 
the esoteric meaning of the words "reasonable, 
substantial and probative, clear, unequivocal and 
convincing" is an absurdity. Whether what is reason- 
able, substantial and probative may not be clear, 
unequivocal and convincing, or whether what is 
clear and convincing may not be reasonable and 
substantial and probative, etc., etc., respondent 


Will not probe. 


ae 


sUltice to say, respondent will submit 
that the Attorney General was satisfied by 
reasonable, substantial and probative evidence, 
and that the deportability of petitioner has been 
established by evidence that is clear, unequivocal 
and convincing. 

Va Ge. Record. 

ine record comtains four administravive 
M@ecisi0ns, two by the Special Inquiry Officer and 


two by the Board of Immigration Appeals. 


ee eC la ingquiny Otmicen!s Decision, 


in rescission proceedings under Section 246 (At- 
tachment II). 


The decision notes the following: 

Petruloner, a Mauive and Citizen of Iran, 
age 38, admitted to the United States as a student 
for one year at New York on October 24, 1959. 

On October 13, 1960 he married Mary Herzog, 
an American citizen. 

On November 3, 1960 she filed a petition 
to accord him nonquota status; approved November 23, 


1960. 


eae 


On November 19, 1960 he filed a Section 
245 application for status as a permanent resident; 
granted February 1, 1961. 

On February 7, 1961 he filed a complaint 
for divorce in San Francisco, obtained an inter- 
locutory decree on March 3, 1961 and a final decree 


March 5, 1962. 

Proceedings under Section 246 instituted 
June 5, 1963. 

iieweopecial Inquiry Oliicer made the 
following comments (p. 268) (Attachment II): 


"The respondent is a trickster and 
pReVvarlcavor., —Bhccording CoO tne 

Form I-20 (Certificate of Eligibility 
for Nonimmigrant "F" Student Status) 
which he presented when he came to 
the United States, he was destined 
COruUGcaieobaLle UniversilGy * * “9% 

He never entered the university. 
Although students are not permitted 
towork without the approval of the 
Service, a few months after his ar- 
rival he obtained employment. When 
Mary filed the petition to accord him 
nonquota status he ‘certified! that 
he was a student and was not working. 
x ¥ * % 

"T carefully observed the respon- 
dens during the hearing, and 1 am 
satisfied that his veracity had not 
improved. Except where corroborated, 
I would not believe any of his testimony. 
((eecoo). * * * 


"aie 


"The respondent married Mary 
Just before the expiration of the 
One-year period of his admission. 
He arranged the situation so he would 
not have to live with her. He filed 
nis Complaint for divorce less than 
one week after his status here was 
adjusted. The reasons he gave for 
the divorce at the trial were com- 
pletely at variance with those he 
testitied to before me at the hearing. 
ieatieoaviscthued NE Tectai ied falcely 
at both proceedings." (PP 270, 271.) 


2. ‘The Board of Immigration Appeals 
dismissed the appeal July 24, 1964 (R., p. 241). 
(Attachment III.) 

Sree recl Groner sobtained mew counsel, 
and & motion to reopen was filed so that additional 
evidence could be adduced. The motion was granted. 

4. The decision of the Special Inquiry 
Officer following the reopened hearing (R., p. 90), 
(Attachment IV), makes the following observation 
(p. 98): 

"In my decision of April 8, 1964, 

I found the respondent to be a 

trickster and prevaricator who 

had married Mary solely to obtain 


benefits under the immigration laws. 
None of the evidence adduced at 


Wee: 


"the reopened hearing persuades 

me-that these findings were in 

error. Jif ever.there was a case 

Crecewravudulcne marriage, this 

is it. No change will be made 

in my previous order." 

Doe Jiewdecisl OnmoGeEene Board of 
immigration Appeals on appeal, December 13, 
ese(h., p. 31) (Attachment V) constituted 
the fourth review of this record, and dismissed 
the appeal. 

CONCLUSION 

It is respectfully submitted that the 
record contains reasonable, substantial and pro- 
bative evidence, that more than adequately supports 
ieemaecisiOn Of the Special inguiry Officer on the 
proceedings under Section 246 of the Act, and the 
facts alleged as grounds for deportation have been 
found by clear, unequivocal and convincing evidence. 


Respectfully submitted, 


CECIL F. POOLE 
United ay Attorney 
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Conte 
Chief ees United States Attorney 


Attorneys for Respondent. 


Deemee) April 17, 1967. 
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File: Al2 269 334 - San rancisco, California a 


iene Matter Of 


AHMAD WAZIRI DN RECCUSSION PROCEEDINGS UNDER Set mcn 250 


OF THE IMMIGRATION AND NATIONALITY ACY 


Respondent 
IN BEHALF OF RESPONDENT: CN BEA OF Sn obec. 
Mas Yonemura, sq. BEC iy ols sh jmost.. 
4Oh =- 14th Street Wetel Mieracy 
ee tend i2, California San, Pranc2sco, Coleme ass 


DECISION OF THe SPECIAL INQUIRY Opt CEA 


The respondent is « native and citizen of Iran, age 38, who was eduittea 
to the United States as a student for a period of one year ut New York on 
Cetober 24, 1959. On October 13, ne cer he was marrivea to Mary Blicaseus 
Herzog at Carson City, Nevaca. On November 3, VOEO, She Tileaea ccritso” 
to accord him nonquota status. The petition was mares One Nover Dem 235, 
1960. On December 19, 1960, he filed an application LOL Scotueueen. 
permanent resident under the MEOVvisioOMe 0; ss celioe ahs of the Dnierecion 


and Nationality Act. His appliceticn was G@rombéed Gam scbruary 25 Dols 


| COpelcormary /, 1961, he filed a compluint for a divoree in Sen Francisco, 


Coulifornia. An interlocutory dcerce was entered on Mey 3, lob; ere u 


E : = G 
final judgment of divorce granted on March 4, gee. 


AMMA AUINLORIM TT 


Me Service has instituted proceedings to rescind the grant of status 

of permanent resident to the respondent. Section 246 of the Immigration 
and Nationality Act provides for the rescission of the grant of status 
of permanent resident if the alien was not, in fact, eligible for such 
status. The Service charges that the respondent's marriage to Mary was‘ 
not a bona fide one, having been entered into solely for the purpose of 
evading the immigration laws, and that consequently he was not eligible 
for nonquota status. Section 245 of the Act provides that the status 
of an alien rey be adjusted to that of a permanent resident only if an 
immigrant visa "is immediately available to him at the time his applica- 
tion is approved.” The nonpreference portion of the Iranian quota was 
greatly oversubscribed at the time the Mespondenttn status was adjusted 
to that of a permanent resident. Consequently, if he were not then 
entitled to obtain a nonquota immigrant visa on the basis of his mar- 
riage to Mary, he was ineligible for the grant of status of permanent 


resident. 


The respondent was called as a witness and testified along the following 
lines. He met Mary at a dance during the latter part of December, 1959. 
Thereafter he saw her about once a week until their marriage in October, 
1960. Prior to their marriage they had engaged in satisfactory sexual re- 
Jations a number of times. She asked him to marry her. He informed her 
if they married they could not live together because he had an inheritance 
coming: from his father which he could not get unless she became a Moslem 


and changed her nationality to that of a Persian. He then agreed to 


Al2 269 334 -2- 


marry her but only on condition that she live with her parents until 

the matter was settled. They were married a week on They never 
lived together but engaged in sexual relations once Oc. ‘She was 
agrecable to this arrangement. At the time of his marriage he had a 
brother here. He never introduced Mary to his brother as his WiTG>> Duc 
as his girl friend. If his brother knew he had married, the brother 
could get the inheritance which at that time amounted to $100 per month . 


but later became worth $500. 


In explaining what led to the divorce, the respondent stated that before 
he was married he was treated nice and friendly. However, within a week 
after their marriage, he was treated as a stranger, his wife became cool 
to him and their sexual relations unsatisfactory. Her father, who hated 
him, wanted to charge him $40 a month for her support. He also learned 
for the first time that she had been previously married and in a mental 
institution. Prior to their marriage she appeared normal, but afterwards 
became completely different. Although he did not want a divorce, he 
decided to get one about four or five months after their marriage. He 
took Mary to his lawyer to discuss this divorce. He did not teligne, 
beforehand why he was taking her to the lawyer because he did not want 
to hurt her feelings. He insisted that he married Mary because he loved 
her and that he did not know that by marrying her it would assist him to 


remain in the United States. 


The respondent's former wife, Mary, was called as a witness by the 


Al2 269 334 | ae 


Government. She testified that she met the respondent at a dance. She 
then saw him once or twice a week for a period of ae three months. 
During this time she engaged in sexual relations ence, After dis-= 
appearing for the next three months, he suddenly called her, said he had 
been to Europe. She was angry with him because she thought she was 
pregnant when he left. She did not want to see him, -but he insisted. 
He asked her to marry him. Within a couple of days they were married. 
Before they were married she told him that she had been previously mar- 
ried and had been in an institution. He told her that if he married a 
non-Moslem his inheritance from his father would go to his brother. She 
| never met his brother. The respondent told her it would only be a couple 
of weeks until he obtained his inheritance and that she should continue 
to live at her parents’ home. She never lived with the respondent because 
he did not want her to. Her father became angry when the respondent 
backed down on paying for her support. After the marriage her feelings 
toward him had not changed. She wanted to make a home and live with 
him. She engaged in sexual relations with him after the marriage, but 
‘they were no longer satisfactory. He said she was selfish.and no good 
as amate. One day he took her to his lawyer without explaining why. 
When she arrived at the lawyer's she was informed that the respondent 
wished to divorce her. She thought it had something to do with the 
inheritance. She was reluctant to Sroneed with the divorce, because she 
loved her husband. However, she agreed when the lawyer explained that 
the respondent could get married in Iran without divorcing her, but that 


she would be unable to remarry without a divorce. There was some dis- 
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cussion about an annulment of the marriage, but because she thought thé 
respondent might come back to her during the Entecio ches period of a 
year, she did not want the marriage annulled. eos a weck after obtain- 
ing the interlocutory decree he told her he had to leave the United 


States to get his inheritance. She did not know why he divorced her. 


There was introduced as an exhibit a sworn sheen which had been 
taken from Mary on January 16, 1963. The information in the sworn state- 
ment was consistent with the testimony she gave before me ajmost a year 
later. Her parents were also called as witnesses and corroborated her 


testimony in its essential aspects. 


The respondent is a trickster and prevaricator. ' Aecording to the Form 
I-20 (Certificate of Eligibility for Nonimmigrant "F" Student Status) 
fiaorenene presented when he came to the United States, he was destined 
fomuren ovate University where he had been accepted tor a four-year 
eourse of study leading to a degree of bachelor of science with a major 
an political science. He never entered the university. Although students 
are not permitted to work without the approval of the Service, a few 
months after his arrival he obtained employment. When Mary filed the 
petition to accord him nonquota status he "certified" that he was a 
student and was not working. Both statements were untrue. In his sworn 
application for status as a permanent resident, although they had never 
lived together, he gave the same address for himself and Mary. In this 
EP nitear ion he also failed to show the places where he had been employed 


in the United States, revealing only his foreign employment. He told 
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Mary that if she was questioned by immigration officers, she was to Say 
they were living together but that he was out. At ie trial, when the 
respondent was awarded the interlocutory decree of ee from Mary, he 
perjured himself repeatedly; for example - although it was at his in- 
sistence that he and Mary had not lived together, he swore that she haa 
separated from him the day after they were married and moved to her 
parents' house. He went on to say that he had asked her to come back to 
his house but that she had refused. Although he never lived in San 
Braeisco, he testified at the trial that he had had his residence there 
for four months. Furthermore, although he testified before me that his 
brother did not know he was married, his brother appeared as a witness 


at the trial and corroborated the respondent's testimony. It appears, 


Peemerore, that he also suborned his brother to commit perjury. 


Although the respondent informed Mary that he would lose his inheritance 
by marrying a non-Moslem, this was a false statement of Iranian law. 
After he obtained the interlocutory decree, apparently so he woule not 
be bothered by his wife, he sent her two postcards, one in March ana one 
in April of 1961. In the first card which he mailed Rion Gan Francisco, 
he stated he was leaving for Iran. The second one, which he had someone 


mail from Iran, indicated that he was in that country. 


I carefully observed the respondent during the hearing and I an satisfied 
that his veracity had not improved. Except where corroborated, I would 


not believe any of his testimony. 


Mary is obviously not very bright and it was clear that she was emotionally 
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upset about the outcome of her marriage to the respondent. However, she 
seemed to be trying to give the facts to the best of her ebility. Be Bae 
had intentionally been trying to harm the respondent, she could have 


easily given testimony much more damaging to him. I am satisfied that 


her testimony sets forth the true facts in the case. 


A marriage entered into by two parties without a —e fade intentien of 
residing together as husband and wife and merely for the purpose of 
enabling the alien spouse to ovtain benefits under the immigration laws, 
is not a valid marriage for immigration purposes. Matter of Slade, Int. 
Beemer con(. Matter of M-, I. & N. Dec. 217. Lutwak v. United States, 
344 U.S.604, in the Lutwak case, Justice Minton pointed out thet “Conzmes: 
did not intend to provide aliens with an easy means of circumventing the 
quota, system iis face mearriawese i wWidch melwier ser thewpert es ever 
intended to enter into the marital relationship." It folivs. cut where 
the alien is the one without the intention of entering into a bona fide 
marriage, but deceives the citizen spouse as to his true intention, he 
also is not entitled to obtain any benefits under the immigration laws 


on the basis of such marriage. 


fhe respondent married Mary just before the expiration of the one-year 

period of his admission. He arranged the situation so he would not have 
Pomlive with her. He filed his complaint for divorce less than onc ween 
after his status here was adjusted. The reasons he gave Yor the aivorce 


at the trial were completcly at variance with those he testitiec vo 
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ibeueme me au the hearing. I am satisfied he testified falsely at both 
Peeeedings. I have no doubt that he did not have an intention of 
entering into a bona fide marriage with Mary, that he deceived her, anéd 
Cat he married her solely to obtain benefits under the immigration laws. 
Consequently, he was not entitled to nonquota status on the basis of his 
Mieceape. It find, therefore, that he was not, in fact, eligible ior 
adjustment of status to that of a permanent resident under Section 245 of 
the Immigration and Nationality Act. The grant of such adjustment will 


be rescinded. 


OTe ORDERED that the status of permanent resident granted to the 
respondent pursuant to the provisions of Section 245 of the Immigration 
and Nationality,.Act, be rescinded. 5 : 
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White STAVES DEPARTMENT OP JUSTICE 
Board of Immigration Appeals 


meteor hel 2209334 — San Francisco 
In re: AHMAD WAZIRI 


IN RESCISSION PROCEEDINGS UNDER SECTION 246 OF THE 
IMMIGRATION AND NATIONALITY ACT 


MOTION 


ON BEHALF OF RESPONDENT: Willzam C. Wunsch, Esq. 
Bauliden, soNecian cc Wasenan 
Sol Calarormia Street 
Sone seine! seOn modal OF laa 


ember OF IL&N SERVICE: Stephen M. Suffin 
rie eee Onley 
CBrterer ied) 


The case comes forward pursuant to a motion of coun- 
Somercr the respondent requestane that the proceedings 
be reopened on the ground that material new evadence 
MemprevLOUSLY available to respondent as now available 
Bemanow lias good faith an €ntceraing anto the marriage. 


iitesrecord relates to a natave and citazen of Iran, 
Seevycers Old, male, who was admitted to the United 
Peete a as a Student for a period of one year on October 
@45t959. He did not enter school but took employnient 
eameyemuery 1960. He marraed Mary Elazabeth Herzog, a 
WWeeecGuctaves Citizen, on October 13, 1960 and obtained 
emmonguota ammaprant status based on that marriage and 
also obtained an adjustment of status under Section 245 
eeetie linmagration and Nationality Act on February 1, 
meee oneeepruary 17, 1961 he faled for a divorce, re- 
Pelvineg an anterlocutory decree on March 3, 1961 which 
ibeceanic iiual about a year later. 


Sweetie) 1964 the special anquary officer, in 
rescission proceedings under Section 246 of the Inmi- 
gration and Nationality Act, ordered that the status 
Gf*permanent residence granted the respondent pursuant 


ATTACH TET 


A- 12269334 


Gem es PLOvas20NS Of Section 245 of the Immigration and 
Peeeotatity Act be rescinded. On July 24, 1964 we dis- 
Meseaetne appeal from the order of the special inquiry 
meetect os the conelusion that the respondent's marriaze 
Peomenesrecd into solely for the purpose of enabling him 
Memocguct his Aammicration status and that such a mav- 
miace Was mot valad to confer benefits under the immi- 
Geom Laws was reached after weighing the credibility 
Of the testamony of the respondent, the fact that he 
Heer laved with her and the adverse testimony of the 
respondent's wife, Mary Elizabeth Herzog, and her 
Poents. 


The anstant motion to reopen sets forth that a wit- 
Meese Jc Caruso, 2 praor husband of Mary Elizabeth 
Pee oe as become available and sets forth has affi- 
davat regarding his relationship with the respondent's 
Wie ald takes issue with her statement that the mar- 
Yiage was not consummated or that she did not know his 
Peotiher. the motion also contains a copy and a trans- 
iiewen Of an Iranian decision that the respondent was 
Omtacied to the anheratance about which he had testi- 
meccmand States that a further explanation would be 
made an the event a reopened hearing was granted; a 
Member from the transportation compeny regarding the 
Steven settling the respondent's claim in respect 
Memiece Lost Luggage; an affadavat of respondent's 
ieetmer., Wuschane Wazira, régarding the respondent's 
memnva) ah the United States, his loss of luggarce, 
mesetlancunce diffaculty and the fact that he met 
Mary Elizabeth Herzog on numerous occasions during 
Mmieves tae tlotion further sets forth that the re- 
Seercent had a language problem and was unable to 
Desa the standard college entrance examination in 
Paetish ian the summer of 1960 and offers to explain 
io arture to enroll at Utah State Unaversaty. 


Oiempr2cr  CeCc1Sion 2 thisyease was based upon 
weighing the credibility of the respondent's testi- 
Peeeecirdine the various events, ancluding has 
meeuLe sto attend the university after admission as 
Smet tent. farlure to live with has wife, and vari- 
Ous other unfavorable aspects of his testimony to- 
fether with the adverse testimony of Mary Elizabeth 


A=-12269334 


PoezOyw enc respondent's citizen wife, and her parents. 
Preemotzon sets forth new material which seeks to over-~ 
Semeetie adverse effect of the credibility with which 
meewemcent's testimony was received. Upon a full con- 
Pieetertol of all of the matters set forth in the motion 
Momeeoped, the motion to reopen will be granted. The 
Peemtane of the motion should not be taken as a belief 
Meme loutmd:r ters Set forth therein but a new decision 
Pema be rendered on the basis of the additional evi- 
Set@eenmeaciced at a reopened hearing. 


Wiebe) it as ordered that the prior order of this 
Board dated July 24, 1964 be withdrawn. 


Peo PURIHER ORDERED that the proceedings be reopened 
Pemeceeiye additional testimony and evidence bearans on 
the bona fides of the marriage and for such other action 
Piavemay appear appropriate. 
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Chairman 
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TO 


FROM 


SUBJECT: 


Chairman, Board of Immigration Appeals, DATE: ULecember 14, 


Pasion, so. 


Cw se iiteiove, District Director, 
sam Yraneisco, California 


Ahmad Waziri, Al2 269 334. 

wubject record file is forwarded for consideration of the 
respondent's attorney's motion for reopening of proceedings 
for recission of adjustment of status under Section 24,6 of 


the Immigration and Nationality Act. 


The respondent is not in custody and his departation is not 
imminent. 
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